
Appeal No. AT006000000031731

BEFORE THE MAHARASHTRA REAL ESTATE

APPELLATE TRIBUNAL, MUMBAI

APPeal No. AT006000000031731
In

ComPlaint No. CC006000000O79257

Smt. Amita Ashok Dhuri,
Age : 62 years, Occ: Household,

Residing at : B - 11 Om Shakti CHS Ltd',

Subhash Road, Ganesh Nagar,

Dombivali, (W) - 42t202 ... Appellant

VerSuS

Respondents

1) M/s. Shree Jasraj DeveloPers,
A partnershiP Firm
Having its office at : ShoP No. 6.,

Madhuban Apartment, G. GuPte Road,

Dombivali (W) - 42t202

2) Om Shakti Co-oP Hsg. Soc. Ltd'
Subhash Road, Ganesh Nagar,

Dombivali, (W) - 42L202

Adv. Jayesh Joshi for APPellant.

ldv. Krupashree Sawant for Respondent No' 1 & Adv' Nikhil

Sansare for ResPondent No. 2.

CORAM: SUMANT M. KOLHE, MEMBER (J)

s. s. SANDHU, MEMBER (A)

DATE : 9th February,2O21,
(THROUGH VrDEO CONFERENCTNG)

PE N HU EM A

This Appeal is preferred by Appellant to challenge the

order dated 15.07.2019 passed by learned Member of
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MahaRERA (hereinafter referred to as the 'Authority') in the

above complaint filed by Appellant.

2. Appellant is an Allottee and Respondent Nos' 1 and 2

are Promoter and Cooperative Housing Society, who appointed

Respondent No. 1 as developer respectively' As per facts of the

case Appellant (hereinafter referred to as the Allottee) booked

Unlt No. 204 admeasuring about 425 sq' ft' carpet area in the

slum rehabilitation project being executed by Respondents'

Allottee flled complaint with the Authority seeking directions to

Respondents to execute and register the Agreement for Sale

(AFS) for correct carpet area as per sanctioned plan and for

charging amount only for the area that was being actually sold

to the Allottee.

3. After hearing the parties, the Authorlty allowed the

complaint and directed the Respondents to register the AFS

within a period of 1 month failing which money paid by Allottee

is directed to be refunded v,,'ithin further period of 1 month'

Appellant has filed Appeal against the said order on the ground

that the Authority has failed to decide the issue relating to

demandbyRespondentsforpaymenttowardsdueconsideration

for an area admeasuring 425 sq. ft. tryhereas the actual area of

the said flat admeasures 337 sq' ft' Only' It is the plea of

Allottee that Authority ought to have directed the Respondents
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to charge the consideration as per the actual area of flat being
handed over to Allottee and register the AFS accordingly.

4. Learned counsel for Respondent No. 1 sought to
justify that the flat was ailotted under MoFA and the same is

being offered to the Ailottee as per carcuration prescribed under
RERA, She denied any change or shortfall in the area of flat that
was promised or offered at the time of booking. Respondent No.

1 also raised the issue that Ailottee has not discrosed to the
Authority that the project housing the frat purchased by Ailottee
is a redevelopment project to which RERA is not applicable.

5. After sometime into the hearing of the matter, it
emerged that both Allottees and Respondents appear to have
grievance against the impugned order which simply directed the
parties to execute AFS without considering and deciding material

controversy between the parties. It particularly became clear

that main issue inter alia pertaining to discrepancy in area of frat
now being offered against the area promised earlier with
reference to appropriate consideration to be paid has not been

considered and decided by MahaRERA. parties were also of the
view that certain other submissions were also required to be

considered by MahaRERA, They acknowledged in agreement

that the said issues cannot be gone into at the Appellate stage
for the first time without their prior examination and

adjudication by MahaRERA. In the circumstances, the parties in
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unison sought to remand the matter for fresh consideration and

decision by the Authorlty by keeping contentions and rights of

the parties oPen.

6. In the above premises, we think it fit to remand the

matter and pass the order as follows:

ORDER

(i) The impugned order dated 15th July' 2019 in

Complaint No. CC006000000079257, passed by learned

Member, MahaRERA is set aside'

(ii) Matter is remanded to MahaRERA to be decided afresh

on merits as expeditiously as possible in a time bound

manner.

(iii) Authority to revisit the facts supported by documents

and take aPProPriate declsion'

(iv) All rights and contentions of parties are kept open'

(v) Parties to appear before MahaRERA on 23'02'202L'

(vi) No costs.

(vil) Appeal stands disposed of in the above terms'

(viii) Copy of this order be sent to the parties and learned

Member and Adjudicating Officer, MahaRERA as per

Section 44(4) of The Real Estate (Regulation and

Development) Act, 2016'

(s .S.SA (su NT KOLHE)

Bmb/-
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